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Revenue and Taxation
Revenue and Taxation; disaster relief-personal income tax and bank and
corporate tax
Revenue and Taxation Code §§ 195.71, 195.72, 195.73 (new).
AB 2290 (Katz); 1994 STAT. Ch. 17
(Effective March 15, 1994)
Existing law empowers a county board of supervisors to provide by ordinance
for the reassessment of property that is damaged' or destroyed, without fault on
the part of the assessee, by a major misfortune or calamity, 2 upon the assessee's
application or upon the action of the county assessor with the board's approval?
Existing law further provides, with respect to certain eligible counties,' state
allocations of the estimated amounts of the reductions in property tax revenues
resulting in certain fiscal years from reassessments under those ordinances.

Existing law continuously appropriates, without regard to fiscal years, moneys
Fund for Economic Uncertainties6 in order to fund these state
in the Special
7
allocations.
Chapter 17 provides comparable state allocations with respect to property tax
revenue reductions, resulting from a reassessment ordinance, incurred by the

Counties of Los Angeles, Orange, and Ventura, which Governor Wilson declared
in states of disaster, as a result of the earthquake and aftershocks occurring in
California in January, 1994.8 Chapter 17 makes an appropriation from the moneys
continuously appropriated from the Special Fund for Economic Uncertainties to

be allocated for the new purpose of reimbursing the specified counties for the
property tax revenue reductions?

1.
See CAL. REv. & TAX CODE § 170(a)(1) (West 1987) (defining damage to include a diminution in
the value of property as a result of restricted access to the property where such restricted access was caused
by a major misfortune or calamity).
2.
See id. (defining major misfortune or calamity to be in an area subsequently proclaimed by the
Governor to be in a state of disaster).
3.
Id. § 170 (West 1987); see 55 Op. Cal. Att'y Gen. 412, 412 (1972) (stating that the California
Revenue and Taxation Code does not allow for reassessment of property in a disaster area which is not
pliysically damaged and does not suffer impaired access, but experiences devaluation by reason of its location).
4.
See CAL REv. & TAx. CODE § 194(a) (West Supp. 1994) (defining eligible county as a county that
has been proclaimed by the Governor to be in a state of emergency and has adopted a reassessment ordinance
providing property tax relief for disaster victims as provided in California Revenue and Taxation Code § 170).
5.
Id. §§ 195.3, 195.6, 196.2, 196.5, 196.62, 196.66, 196.8 (West Supp. 1994).
6.
See CAL. GOV'T CODE § 16418(a) (West Supp. 1994) (defining Special Fund for Economic
Uncertainties as a fund created in the State Treasury).
Id. § 16418(c) (West Supp. 1994).
7.
8.
CAL REv. & TAX CODE §§ 195.71, 195.72, 195.73 (enacted by Chapter 17).
9.
Id. § 195.72 (enacted by Chapter 17).
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INTERPRETIVE COMMENT

Chapter 17 was enacted to provide essential tax relief to those who suffered
damage to their property as a result of the January 1994 earthquake and
aftershocks."0 The tax benefits allotted by Chapter 17 are identical to those
provided to victims of a number of California disasters including the
Berkeley/Oakland Hills Fire of October 1991 and the February 1992 Los Angeles
floods." The California Department of Finance has estimated that Chapter 17
will cost the General Fund approximately $140 to $170 million: $130 to $160
disaster loss carry-forward provisions and $10 million for
million due to the bill's
2
property tax relief.'
Lisa R. Brenner

Revenue and Taxation; disaster relief-tax benefits
Health and Safety Code § 15046.1 (new); Revenue and Taxation Code §§
196.94, 196.95, 196.96 (new); §§ 170, 17207, 24347.5 (amended).
SB 1234 (Bergeson); 1994 STAT. Ch. 33
(Effective March 30, 1994)'

10.
1994 Cal. Legis. Serv. ch. 17, sec. 8, at 79; see World News Sunday: LA. Earthquake Aftermath
(ABC television broadcast, Jan. 23, 1994, available in LEXIS, News Library, Cumws File) (announcing
California Governor Pete Wilson's statement that the 1994 California earthquake surpassed Hurricane Andrew
as the costliest natural disaster in U.S. history, as the property damage estimate for the earthquake was greater
than $30 billion); see also Los Angeles EarthquakeCost Put at $13 billion-$20 billion, FiN. Tams, Feb. 10,
1994, at 6 (explaining that the cost of the 1994 Los Angeles earthquake to federal, state, and local taxpayers
will be approximately $11.6 billion); News: Commuters Experience Lengthy Delays in LA. Traffic (Cable
News Network television broadcast, Jan. 24, 1994, available in LEXIS, News Library, Curnws File) (stating
that much of the 1994 California earthquake damage was to homes and apartments and nearly 11,000 of them
were rendered uninhabitable).
ASSEMBLY FLOOR, COMMrTr ANALYSIS OF AB 2290, at 2 (Mar. 14, 1994); see id. (stating that
11.
the benefits provided by AB 2290 are identical to those provided to victims of the Berkeley/Oakland Fire of
1991, the February 1992 Los Angeles floods, the July 1992 Landers earthquake, 1992 fires in Shasta and
Calaveras Counties, the April 1992 Cape Mendocino earthquake, 1985 forest fires, 1987 forest fires, 1986
storms and flooding, 1987 Whittier earthquake, 1989 Loma Prieta earthquake, 1990 Santa Barbara fires, April
and May 1992 civil unrest in Los Angeles, and January 1993 floods).
12.
Id.

1.
See 1994 Cal. Legis. Serv. ch. 33, sec. 10, at 34 (declaring that Chapter 33, providing necessary
relief to victims of the October and November 1993 fires and victims of the January 1994 earthquake and
aftershocks, will take effect immediately).
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Existing law mandates that each hospital or hospital governing authority apply
with the Office of Statewide Health Planning and Development2 (OSHPD) for
approval of any plan for a hospital building.3 Existing law also requires a filing
fee4 to be paid at the time of the application for the hospital building! Chapter 33
authorizes the OSHPD to postpone payment of the filing fee if specified
conditions are met relating to a declared disaster and disaster relief.6 Chapter 33
further empowers the OSHPD to request an offset from the Controller against any
amounts owed by the State to the applicant if any fee postponed pursuant to the
above provision is not paid within one year from the date of plan approval!
Existing law authorizes a county board of supervisors to provide, by ordinance,
for the reassessment of property that has been damaged8 or destroyed, without
fault on the part of the assessee, by a major misfortune or calamity, upon the
assessee's application or upon the county assessor's action with the board's
approval. 9 Prior law required that the new taxable value of reassessed property,
after being fully repaired, restored or reconstructed, be enrolled on the lien date
following completion of that process.'" Chapter 33 instead requires that the new
taxable value of the repaired, restored, or reconstructed property be enrolled on
the supplemental roll."
Existing law provides, with respect to certain eligible counties, 2 state
allocations of the estimated amounts of the reductions in property tax revenues
resulting in certain fiscal years from reassessments under those ordinances. 3

Existing law also continuously appropriates, without regard to fiscal years,

2.
See CAL. HEALTH & SAFEY CODE § 446 (West 1990) (establishing the Office of Statewide Health
Planning and Development as an office in the Health and Welfare Agency).
3.
Id. § 15041 (West 1984); see id. § 15026(a) (West Supp. 1994) (defining hospital building).
4.
See id. § 15046 (West Supp. 1994) (defining filing fee).
5.
Id. § 15041 (West 1984).
6.
Id. § 15046.1(a) (enacted by Chapter 33); see id. (allowing the OSHPD to postpone payment of the
filing fee if the planned construction or alteration has been proposed as a result of a seismic event declared to
be a disaster by the Governor, the statewide office determines that the applicant cannot presently afford to pay
a filing fee, the applicant has applied for federal disaster relief from the Federal Emergency Management
Agency, and the applicant is expected to receive disaster assistance within one year from the date of the
application).
7.
Id. § 15046.1(b) (enacted by Chapter 33).
8.
See CAL. REV. & TAx. CODE § 170(a)(1) (amended by Chapter 33) (defining damage to include a
diminution in the value of the property as a result of restricted access to the property where such restricted
access was caused by the major misfortune or calamity).
9.
Id. § 170 (amended by Chapter 33).
10:
1982 Cal. Stat. ch. 69, sec. 1, at 207 (amending CAL. REV. & TAX. CODE § 170).
11.
CAL. REV. & TAX. CODE § 170(g) (amended by Chapter 33).
12.
See id. § 194(a) (West Supp. 1994) (defining eligible county as a county that has been proclaimed
by the Governor to be in a state of emergency and has adopted a reassessment ordinance providing property
tax relief for disaster victims as provided in California Revenue and Taxation Code § 170).
13.
Id. §§ 195.3, 195.6, 196.2, 196.5, 196.63, 196.66, 196.8 (West Supp. 1994).
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moneys in the Special Fund for Economic Uncertainties 4 in order to fund these
state allocations.' s
Chapter 33 provides comparable state allocations with respect to property tax
revenue reductions resulting from a reassessment ordinance incurred by the
Counties of Los Angeles, Orange, Riverside, San Bernadino, San Diego, and
Ventura that were declared by the Governor to be in a state of disaster as a result
of the fires occurring in California in October and November of 1993.16 Chapter
33 makes an appropriation from the moneys continuously appropriated from the
Special Fund for Economic Uncertainties for the new purpose of reimbursing the
specified counties for the property tax revenue reductions. 7
Existing Bank and Corporation Tax Law 8 and Personal Income Tax Law 9
allow for the carryover, to certain taxable or income years, of losses sustained as
a result of various disasters in California in an area determined by the President
of the United States to warrant specified federal assistance or proclaimed by the
Governor to be in a state of disaster.' ° Chapter 33 extends these provisions to
losses sustained as a result of the fires in specific counties in October and
November, 1993 and losses in specific counties related to the earthquake in
January, 1994.2"
Chapter 33 also allows a taxpayer to have the option of claiming a deduction
for the losses on the tax return for the preceding year.22
INTERPRETIVE COMMENT
Chapter 33 was enacted to provide essential tax relief to those who suffered
damage to their property as a result of the 1993 fires and January 1994 earthquake

14.
See CAL. GOV'T. CODE § 16418(a) (West Supp. 1994) (defining Special Fund for Economic
Uncertainties as a fund created in the State Treasury).
15.
Id. § 16418(c) (West Supp. 1994); see Long Beach Unified Sch. Dist. v. State, 225 Cal. App. 3d
155, 183, 275 Cal. Rptr. 449,467 (1990) (holding that the Special Fund for Economic Uncertainties, designed
as a disaster relief fund, could not be used for reimbursement of a school district's expenses incurred in
complying with an executive order as there was no evidence in the record indicating a general relationship
between the purpose of the special fund and costs incurred by the district), review denied, 1991 Cal. LEXIS
832(1991).
16.
CAl. REV. & TAX. CODE §§ 196.94, 196.95, 196.96 (enacted by Chapter 33).
17.
Id. § 196.95 (amended by Chapter 33).
18.
See id. §§ 23001-25962 (West 1992 & Supp. 1994) (defining the extent and parameters of Bank
and Corporation Tax Law).
19.
See id. §§ 17001-18180 (West 1983 & Supp. 1994) (setting forth the Personal Income Tax Law).
20.
Id. §§ 17207,24347.5 (amended by Chapter 33).
21.
Id. §§ 17207(a)(13), (d)(5), (d)(7), (d)(l 1), (d)(12), 24347.5(a) (amended by Chapter 33).
22.
Id. § 17207(a) (amended by Chapter 33).
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and aftershocks The tax benefits allotted by Chapter 33 are identical to those
provided to victims of a number of other California disasters 4
Lisa R. Brenner

Revenue and Taxation; property taxation-limitation periods for
supplemental and escape assessments
Revenue and Taxation Code §§ 75.11,504, 531.2, 532 (amended).
SB 1726 (Kopp); 1994 STAT. Ch. 544
Prior law provided a penalty in the amount of twenty-five percent of the
additional assessed value of a piece of real property in cases in which a fraudulent
act, omission, or collusion caused the property to escape assessment, in whole or
in part, or which caused it to be underassessed t
Chapter 544 increases the amount of this penalty to seventy-five percent of the
additional assessed value.2
Existing law states that supplementa and escape assessments are not to be
considered valid unless those assessments are made before the applicable July 1,

23.
1994 Cal. Legis. Serv. ch. 33, see. 10, at 281; see CaliforniaDisasterLosses Exceed $1 Billionfor
Third Year in a Row; $1.3 Billion is Fifth Highest Loss Since 1950, PR NEwswli, Dec. 29, 1993, available
in LEXIS, News Library, Curnws File (reporting that the southern California firestorms in 1992 destroyed
homes and businesses worth more than $1 billion); see also Marc Sandalow, $7.5 Billion Pledgedfor LA.
Quake Relief, Gov. Wilson Wants More, TiMEs-PlcAyuNa Jan. 26, 1994, at A4 (reporting that Governor
Wilson estimated the cost of the January 1994 earthquake to be between $15 billion and $30 billion).

24.
See SENATE FLOOR, CoMMnTrEE ANALYsis oF SB 1234, at 3-4 (Mar. 17, 1994) (stating that the
benefits provided by this bill are identical to those provided to victims of the January 1993 floods, the July
1992 Landers earthquake, the April and May 1992 civil unrest in Los Angeles, the February 1992 Los Angeles
floods, the 1992 fires in Shasta and Calaveras Counties, the 1992 Cape Mendocino earthquake, the
Berkeley/Oakland Fire of 1991, the 1990 Santa Barbara fires, the 1989 Loma Prieta earthquake, the 1987

Whittier earthquake, the 1986 storms and flooding, and the 1985 forest fires); see also California Disasters:
A Chronology,ROCKY MTN. NEws, Jan. 18, 1994, at 23A (reporting that the Oakland fire of 1991 caused as
much as $2 billion in damage and stating that the February 1992 flooding was the worst flooding in decades,
killing eight persons).

1.
1967 Cal. Stat. ch. 1418, sec. 10, at 3337 (enacting CAL. REv. &TAX. CODE § 504).
2.
CAL. REV.&TAx. CODE § 504(b) (amended by Chapter 544); cf. ARi_. REv. STAT. ANN. § 42-136
(Supp. 1993) (describing Arizona's civil penalties stemming from the violation of the state's property listing
requirements); id. § 42-223(A) (Supp. 1993) (describing one's duty to list the property); id. § 42-236(E) (Supp.
1993) (detailing the collection of escaped taxes); NEv. REv. STAT. ANN. § 360.250 (Michie 1993) (describing

the power of the Nevada tax commission to collect property taxes, and specifying the penalties for falsifying
certificates and the under-collection of taxes owed); OR. REv. STAT. § 100.110 (Supp. 1994) (discussing
Oregon's authority to impose supplemental declarations or amendments of the amount of taxes owed); WASH.
REV. CODE ANN. § 84.40.080 (West 1991) (detailing the listing of omitted property or improvements).
3.
See CAL. REV. & TAx. CODE § 75.11 (amended by Chapter 544) (discussing supplemental
assessments).

Selected 1994 Legislation

Revenue and Taxation
to be determined in accordance with the nature or circumstances of the assessment

after July 1 of the assessment year4 in which the event requiring the supplemental
or escape assessment occurred 5
Chapter 544 modifies these limitation periods to provide, with respect to
supplemental assessments, for four-year and six-year limitation periods which
begin in the assessment year in which the necessary filings are made with respect
to a change in ownership, or a completion of new construction. 6 Additionally,
Chapter 544 eliminates the limitation period applicable to escape assessments

resulting from the unrecorded changes in ownership or changes in control7
Chapter 544 provides, in the case where property has escaped taxation or been
underassessed following a change in ownership, that the otherwise applicable
limitation periods will not commence until the beginning of the assessment year
in which a change in the ownership statement is filed.8
INTERPRETrVE COMMENT
The purpose behind Chapter 544 is to enhance the enforcement of the State's
property tax laws." Specifically, Chapter 544 is aimed at discouraging property
owners involved in complex corporate transactions from concealing changes in
ownership in order to avoid reassessment."0 By not triggering an assessment, the
concealment of the change in ownership enables the property owner to underpay
the State, based upon a formula whereby the proper amount of property tax to be

paid is based upon the assessed value of the property." The Legislature intends

to reduce the long-term advantages associated with concealment by delaying the

4.
See id. § 118 (West 1987) (defining assessment year as the period beginning with a lien date and
ending immediately prior to the succeeding lien date for taxes levied by the same agency); see also Learner
Co. v. Alameda County, 234 Cal. App. 2d 278, 281-82,44 Cal. Rptr. 535, 537-38 (1965) (exilaining that tbe
word "succeeding" refers to the year which commences with the lien date of the escape year and ends with the
next lien date).
5.
CAL. REv. &TAX. CODE § 531.2(a) (amended by Chapter 544).
6.
Id. § 532(a) (amended by Chapter 544).
7.
Id. § 532(b) (amended by Chapter 544).
8.
9.

Id.
ASSEMaLY CoMMrrrE ON REVENUE AND TAXATION, CONmSrlTEE ANALYSIS OF SB 1726, at 2 (June

20, 1994).
10.

Id.

11.
See SENATE FLOOR, COMMrrrE ANALYSIS OF SB 1726, at 2 (June 28, 1994) (discussing the
problem in which the State is not receiving its proper amount of tax revenues given property owners'
concealment of the change in ownership); id.
(stating that, according to the sponsors, the City and County of
San Francisco, the delay of the effective starting date of the statute of limitations is a fundamental shift in the
treatment of reassessable events). By suspending the statute of limitations starting date until a change-inownership statement is filed, countless years may elapse and an extraordinarily high escape assessment could
be levied on property in which a change in ownership occurred but a form was never filed. id. The State Board
of Equalization states that Chapter 544 could result in possible revenue increases due to the increased penalty
provisions and from the fact that an escape or supplemental assessment could be added to the roll at any time,
if the parties fail to file a change-in-ownership statement. Id. Given that the statute of limitations cannot begin
to run until the ownership statement is filed, the window period for the state to bring an action may be extended
indefinitely. Id.
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statute of limitations starting date until a change-in-ownership statement is filed. t2
This delay should encourage companies to file protective statements in order to
start the statute of limitations, 3 thus, giving the assessor a greater opportunity to
determine if a certain transaction is re-assessable. 4
ChristianA. Ameri

Revenue and Taxation; property taxation-local agency bonds
Government Code §§ 6516.6,54773, 54773.1, 54774, 54775, 54776,54777,
54778, 54779, 54780, 54781, 54782, 54783 (new); Revenue and Taxation
Code §§ 4703, 4703.2,4705 (amended).
AB 3349 (Gotch); 1994 STAT. Ch. 293

(Effective July 20, 1994)
Existing law empowers a county' to adopt a property tax losses reserve fund2
to cover losses that may result from special sales of tax-defaulted property Prior
law required that when the amount of the property tax losses reserve fund reached
an amount equivalent to three percent of the total amount of all property taxes and
assessments levied on the secured roll4 for that year, any amount thereafter
authorized to be credited to that fund was to be credited to the county general
fund.5 Alternatively, prior law allowed a county to maintain a tax losses reserve
fund at greater than or equal to fifty percent of the total delinquent secured taxes
and assessments and required that at the end of the fiscal year, amounts in excess
of fifty percent be credited to the county general fund 6 Chapter 293 permits
rather than requires those amounts to be credited to the county general fund!
Existing law mandates that county treasury moneys in the amount credited to
the tax losses reserve, as well as tax revenues8 actually received for funds to the

12.

ASSEiBLY COMMrTEE ON REVEN E AND TAXATION, CoMMT-UEANALYsIS oFSB 1726, at 2 (June

20, 1994).
13.
SENATEFLOOR, COMMIIEE ANALYSIS OFSB 1726, at 2 (June 28, 1994).
14.

ASSEMBLY COMMTEE ON REVENUE AND TAXATION, COMMIFTEE ANALYSIS OFSB 1726, at 2 (June

20, 1994).

1.

See CAL. GOV'T CODE § 54774(c) (enacted by Chapter 293) (defining county).

See SENATE COMNMITEE ON LoCAL GOVERNMENT, COMMrrFEE ANALYSIS OF AB 3349, at 1 (May
18, 1994) (defining tax losses reserve fund asa fund created to cover a county's potential shortfalls).
3.
CAL. REv. & TAX. CODE § 4703(a) (amended by Chapter 293); see CAL. GOV'T CODE § 43001
(West 1983) (defining the extent of property tax liens).
4.
See CAL. REV. &TAX. CODE § 4703(b) (amended by Chapter 293) (defining secured roll).
5.
1993 Cal. Legis. Serv. ch. 853, sec. 3, at 3708 (amending CAL. REV. & TAX. CODE § 4703).
6.
1993 Cal. Legis. Serv. ch. 81, sec. 1, at 927 (enacting CAL. REV. &TAX. CODE § 4703.2).
7.
CAL. REV. & TAX. CODE §§ 4703, 4703.2 (amended by Chapter 293).
8.
See CAt.. GOVT CODE § 54774(e) (enacted by Chapter 293) (defining tax revenues).
2.
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extent moneys have been expended in advance of receipt, be available in the
county treasury for the same purposes and in the same amounts as the money
advanced was available prior to being advanced.9 Chapter 293 provides that if the
advanced moneys were derived from the sale of bonds, 0 then tax revenues
actually received are to be used in order to repay the bonds or replenish any of the
reserve fund used for those bonds, or both." Chapter 293 formulates a procedure
for counties to issue bonds in order to provide sufficient funding to advance
moneys representing uncollected property taxes. 2
Chapter 293 authorizes a joint powers agency: 3 to issue certain bonds in order
to buy obligations of, or to make loans to, local agencies; to finance their
unfunded actuarial pension liability; or to purchase or to make loans to finance
the purchase of, delinquent assessments or taxes levied on the secured roll t4by the
local agencies, the county, or any other political subdivision of the state.
INTERPRETIVE COMMENT
Traditionally, county auditors would allocate property tax revenues to local
governments by allotting money that was actually received and then allocating
delinquent payments and penalties later.'" Chapter 293, enacting the Teeter Plan
Bond Law of 1994, permits counties to designate to local governments the entire
amount of the property tax revenues they are entitled to receive.' 6 Because
counties need cash up front to pay local governments, Chapter 293 allows the
board of supervisors to issue revenue bonds, which the county has seven years to
repay.7 The Teeter Plan allows counties to profit because the cost of borrowing

CAL. REV. & TAX. CODE § 4705(d) (amended by Chapter 293).
9.
See CAL. GOV'T CODE § 54774(b) (enacted by Chapter 293) (defining bonds as evidence of
10.
indebtedness, including, but not limited to, bonds, notes, commercial paper, floating rate and variable maturity
securities, and certificates of participation).
CAL. REV. & TAX. CODE § 4705(d) (amended by Chapter 293).
11.
CAL. GOV'T CODE §§ 54773-54783 (enacted by Chapter 293).
12.
13.
See SENATE COMMITrEE ON LOCAL GOVERNMENT, CoMMIrrTEE ANALYSIS OF AB 3349, at 2 (May

18, 1994) (defining joint powers agency as an agency where two or more public agencies join to carry out a
common function).
CAL. GOV'T CODE § 6516.6 (enacted by Chapter 293).
14.
SENATE COMMrMEE ON LOCAL GOVERNMENT, COMMrTTEEANALYSiS OFAB 3349, at I (May 18,
15.

1994).
16.
17.

Id.
Id. at 2.
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money to pay local governments is less than the interest and penalties on unpaid
property taxes.' 8
Lisa R. Brenner

Revenue and Taxation; tax liability-diesel fuel
Revenue and Taxation Code §§ 8616, 8617, 8618, 8721, 8722, 8723, 8724,
8725, 8726, 8736, 8737, 8738, 8739, 8740, 8741, 8742, 8751.6 (repealed);
§§ 60001, 60003, 60004, 60005, 60006, 60007, 60008, 60009, 60010,
60011, 60012, 60013, 60015, 60016, 60017, 60018, 60019, 60021, 60022,
60023, 60024, 60025, 60026, 60027, 60029, 60030, 60031, 60032, 60033,
60034, 60035, 60036, 60037, 60038, 60039, 60040, 60041, 60042, 60050,
60050.1, 60051, 60052, 60053, 60054, 60055, 60056, 60057, 60058, 60059,
60060, 60061, 60062, 60100, 60101, 60102, 60103, 60104, 60106, 60106.1,
60106.2, 60106.3, 60107, 60110, 60111, 60112, 60113, 60114, 60115,
60120, 60121, 60122, 60128, 60131, 60132, 60133, 60141, 60142, 60143,
60151, 60152, 60153, 60161, 60162, 60163, 60171, 60172, 60173, 60180,
60181, 60182, 60183, 60184, 60185, 60186, 60190, 60201, 60201.1, 60202,
60203, 60204, 60205, 60206, 60207, 60208, 60209, 60210, 60211, 60301,
60302, 60303,60304, 60310, 60311, 60312,60313, 60314, 60315, 60316,
60317, 60330, 60331, 60332, 60333, 60334, 60335, 60336, 60337, 60338,
60339, 60340, 60350, 60351, 60352, 60353, 60354, 60355, 60356, 60360,
60361, 60362, 60363, 60364, 60365, 60366, 60401, 60402, 60403, 60404,
60405, 60406, 60407, 60421, 60422, 60423, 60441, 60442, 60443, 60444,
60445, 60451, 60452, 60453, 60461, 60462, 60462.5, 60462.6, 60463,
60464, 60471, 60472, 60473, 60474, 60491, 60501, 60502, 60502.1,
60502.2, 60503, 60503.1, 60503.2, 60504, 60505, 60506, 60507, 60508,
60508.1, 60508.2, 60509, 60510, 60511, 60521, 60522, 60523, 60524,
60525, 60541, 60542, 60543, 60544, 60545, 60546, 60547, 60548, 60561,
60581, 60601, 60602, 60603, 60604, 60605, 60606, 60607, 6060 8, 60609,

60610, 60621, 60622, 60623, 60624, 60625, 60626, 60627, 60628, 60629,
60630, 60631, 60632, 60633, 60634, 60635, 60651, 60652, 60653, 60654,
60701, 60702, 60703, 60704, 60705, 60706, 60707, 60708, 60709 (new); §§
6011, 6012, 8604, 8951, 8956, 8957, 9021, 9151, 9351 (amended).
SB 840 (Presley); 1994 STAT. Ch. 912

18.
Id.; see id. (stating that the cost of borrowing money is relatively low while counties earn
approximately 18% on delinquent property taxes, plus another 10% penalty charge). But see Brad Altman, Bill
to Modify Teeter Plan, Pension Bonds, Moves Ahead, CAL. PUB. FIN., May 30, 1994, at I (stating that the
Department of Finance maintains that fiscal liability may result if local governments are allowed to incur
additional debt to cover ongoing responsibility through the bills pooling mechanism).
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Under prior law, the use fuel tax' on diesel fuel 2 was collected by the fuel
wholesaler upon the transfer of fuel to the retailer? Chapter 912 repeals the
provisions relating to wholesalers and amends other provisions to remove

references to wholesalers.4

IMPOSTON OF THE TAX

Chapter 912 instead imposes the tax on the removaP of the diesel fuel at the
rack6 from a terminal7 or from a refinery.8 In such a case, Chapter 912 requires

1.
See CAi. REv. & TAX. CODE § 8601 (West 1994) (declaring the short title of Part 3 of Division 2
of the Revenue and Taxation Code to be the Use Fuel Tax Law). See generally 9 B.E. WmI:1N, SUNMARY OF
CALIFORNIA LAw, Taxation § 79 (9th ed. 1989) (explaining that a state places taxes on the use of property
within the state to curb avoidance of the local sales tax where a sales tax would be an invalid tax on interstate
commerce).

2.
See CAL REV. & TAx. CODE § 60022 (enacted by Chapter 912) (defining diesel fuel as fuel suitable
for use in the engine of a diesel-powered highway vehicle); cf Temp. Treas. Reg. § 48.4081-1OT (1993) (using
language equivalent to California Revenue and Taxation Code § 60022, but also including fuel used in a dieselpowered train or boat). See generally WEBSTE'S THIRD NEw INTERNATIONAL DICriONARY 629 (1981)
(defining diesel engine as one in which air is compressed to a sufficient temperature to ignite fuel in a cylinder
driving a piston).
3.
1991 Cal. Legis. Serv. ch. 770, sec. 10, at 3046 (enacting CAL. REv. & TAX. CODE §§ 8736-8742);
see id. sec. 3, at 3045 (enacting CAL. REv. &TAx. CODE § 8616) (defining fuel wholesaler); id. sec. 5, at 3045
(enacting CAL REv. & TAX. CODE § 8617) (defining retailer); id. sec. 6, at 3045 (enacting CAL. REV. & TAX.
CODE § 8618) (defining retail sale); id. sec. 7, at 3045 (enacting CAL. REv. & TAX. CODE §§ 8721-8726)
(describing the requirements for permits for fuel wholesalers); see also 9 B.E. WITriN, SUMMARY OF
CALIFuRNiA LAw, Taxation § 329 (9th ed. 1989) (describing the tax collected as a "diesel tax" as distinguished
from the "gas tax").
4.
1994 Cal. Legis. Serv. ch. 912, sec. 3, at 3910 (repealing CAL REv. & TAX. CODE § 8616); id. sec.
4, at 3910 (repealing CAL REV. & TAX. CODE § 8617); id. sec. 5, at 3910 (repealing CAL. REv. & TAX. CODE
§ 8618); id. sec. 6, at 3910 (repealing CAL. REv. & TAx. CODE §§ 8721-8726); id. sec. 8, at 3910 (repealing
CAL REv. &TAx. CODE §§ 8736-8742); id sec. 9, at 3910 (repealing CAL REv. &TAX. CODE § 8751.6); see
also CAL REv. & TAX. CODE § 8951 (amended by Chapter 912) (describing, for the purposes of the Use Fuel
Tax Law on gasoline, requirements for users and vendors, but not wholesalers, to post security); id. § 8956
(amended by Chapter 912) (describing, for the purposes of the Use Fuel Tax Law on gasoline, procedures for
users and vendors, but not wholesalers, to recover posted security); id. § 8957 (amended by Chapter 912)
(describing, for the purposes of the Use Fuel Tax Law on gasoline, procedures by which users and vendors,
but not wholesalers, may have a levy placed on their personal property); id. § 9021 (amended by Chapter 912)
(requiring, as part of the Use Fuel Tax Law on gasoline, that successors and assignees of users and vendors,

but not wholesalers, withhold from the purchase price any taxes still owed); id. § 9151 (amended by Chapter
912) (requiring, as part of the Use Fuel Tax Law on gasoline, refunds to users who make overpayments to
vendors); id. § 9351 (amended by Chapter 912) (requiring, as part of the Use Fuel Tax Law on gasoline,
vendors, but not wholesalers, to collect the tax or face a misdemeanor penalty).
5.
See CAL REV & TAX. CODE § 60O7 (enacted by Chapter 912) (defining removal as including any
physical transfer of diesel fuel and any use of diesel fuel other than as a material in the production of diesel
fuel but excepting the evaporation or other loss of fuel); see also Treas. Reg. § 48.4081-1(q) (1993) (using
language identical to California Revenue and Taxation Code § 60007). See generally 58 Fed. Reg, 63069,
63069 (1993) (noting that gasoline tax regulations in Treasury Regulations §§ 48.4081-1 through 48.4081-8
will be amended so that those regulations will also apply generally to diesel fuel).
6.
See CAL REv. &TAX. CODE § 60006 (enacted by Chapter 912) (defining rack as a mechanism for
delivering diesel fuel from a terminal or refinery into a truck, trailer, railroad car or other means of transfer not
using a pipeline or vessel); see alsoTreas. Reg. § 48.4081-1(n) (1993) (using language identical to California
Revenue and Taxation Code § 60006).
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that the position holder" or refiner 0 pay the tax." Chapter 912 extends the tax

liability to the terminal operator"2 if the position holder is a person other than the
terminal operator, is not a diesel fuel registrant," and the terminal operator either4
is not a diesel fuel registrant, does not have an unexpired notification certificate
from the position holder, or has reason to believe that information in such a
certificate is false. 5 Chapter 912 also extends tax liability to a terminal operator
who provides documentation that removed diesel fuel is dyed in accordance with6
Revenue Service requirements
Environmental Protection Agency or Internal
7
dyed.
so
not
was
fuel
the
fact
in
when

7.
See CAL REv. & TAX. CODE § 60003 (enacted by Chapter 912) (defining terminal as a diesel fuel
storage and distribution facility supplied by pipeline or vessel which also has a rack for the removal of fuel);
see also Treas. Reg. § 48.4081-1(s) (1993) (using language equivalent to California Revenue and Taxation
Code § 60003).
8.
CAL. REv. & TAX. CODE § 60051 (enacted by Chapter 912); id § 60052(a)(2) (enacted by Chapter
912); see id. § 60050(a) (enacted by Chapter 912) (setting the diesel fuel tax at eighteen cents ($0.18) per
gallon of fuel); see also id. § 8651(a)(5) (West 1994) (setting the use fuel tax at eighteen cents ($0.18) per
gallon); id § 60004 (enacted by Chapter 912) (defining refinery as a facility used to produce diesel fuel from
crude or unfinished oils, natural gas or other hydrocarbons and from which diesel fuel can be removed by
pipeline, vessel or at a rack); Treas. Reg. § 48.4081-1(p) (1993) (using language identical to California
Revenue and Taxation Code § 60004). See generally Temp. Treas. Reg. § 48.4081-1 IT(a) (1993) (imposing
a federal tax on the removal of diesel fuel at the terminal rack); id. § 48.4081-12T(a)(ii) (1993) (imposing a
federal tax on the removal of the diesel fuel at the refinery rack).
9.
See CAL. REv. & TAX. CODE § 60010 (enacted by Chapter 912) (defining position holder as a
terminal operator owning the diesel fuel in its facility or a person who has a contractual agreement with a
terminal operator for the use of storage facilities); see also Treas. Reg. § 48.4081-1(m) (1993) (using language
equivalent to California Revenue and Taxation Code § 60010).
10.
See CAL-REv. & TAX. CODE § 60011 (enacted by Chapter 912) (defining a refiner as any person
that owns, operates or otherwise controls a refinery); see also Treas. Reg. § 48.4081-1(o) (1993) (using
language identical to California Revenue and Taxation Code § 60011).
11.
CAL REv. & TAX. CODE §§ 60053-60054 (enacted by Chapter 912); see Temp. Treas. Reg. §
48.4081-11T(b) (1993) (holding the position holder liable for tax on diesel fuel removed from a terminal); id.
§ 48.4081-12T(a)(3) (1993) (holding the refiner liable for tax on diesel fuel removed from refinery).
12.
CAL REv. & TAX. CODE § 60009 (enacted by Chapter 912) (defining terminal operator as a person
that owns, operates or otherwise controls a terminal); see also Treas. Reg. § 48.4081-1(t) (1993) (using
language identical to California Revenue and Taxation Code § 60009).
13.
See CAL. REv. & TAX. CODE § 60015 (enacted by Chapter 912) (defining diesel fuel registrant as
an enterer, position holder, refiner or terminal operator licensed as a supplier); id. §§ 60131-60133 (enacted
by Chapter 912) (describing the issuance of suppliers' licenses by the Board of Equalization).
14.
See id. § 60060(b) (enacted by Chapter 912) (referring to a notification certificate required by the
Internal Revenue Service); Treas. Reg. § 48.4081-5 (1993) (laying out the requirements for the notification
certificate by which a person swears that he or she is registered with the Internal Revenue Service).
15.
CAL. 1Ev. & TAX. CODE § 60059-60060 (enacted by Chapter 912); cf. Temp. Treas. Reg. §
48.4081-1 1T(b)(2)(i)-(ii) (1993) (holding the terminal operator liable for federal tax under the same conditions
as Chapter 912).
16.
See infra note 39 (describing the EPA and IRS dyeing requirements).
17.
CAL. REv. & TAX. CODE § 60062 (enacted by Chapter 912); see Temp. Treas. Reg. § 48.40811IT(b)(3) (1993) (providing that the terminal operator is liable for the tax due to the provision of false
documentation).
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Chapter 912 also imposes a tax on the entry 8 of diesel fuel, by means other
than pipeline or vessel, into California for sale, consumption, use or warehousing."' This tax is incurred by the enterer.'
Blended diesel fuel2 is taxed under Chapter 912 to the extent that it contains
any liquid not previously taxed." Chapter 912 requires the blender to pay this
tax.
Chapter 912 adds a backup tax on previously untaxed diesel fuel that is

delivered into the fuel tank'3 of a diesel-powered highway vehicle unless that

vehicle will only be used: on a farm for farming purposes;' for exempt bus
operations; ' or for off-highway purposes. The diesel fuel may have been
untaxed because it was dyed or because a claim for refund had been allowed.29

18.
See CAL. REv. & TAx. CODE § 60021 (enacted by Chapter 912) (defining entry as the importing of
diesel fuel into California, but excluding the bringing of diesel fuel into the state in the fuel tank of a motor
vehicle if such fuel is not removed from the tank except for the operation of the vehicle). But cf. id. § 60115(a)
(enacted by Chapter 912) (imposing a use tax on diesel fuel used in California by interstate truckers).
19.
Id. § 60052(b)(l)-(2) (enacted by Chapter 912).
20.
Id. § 60061 (enacted by Chapter 912); see id. § 60013 (enacted by Chapter 912) (defining enterer
to include the importer of record under federal customs law of diesel fuel or, in absence of such importer, the
owner of the diesel fuel when it was brought into the state); see also Treas. Reg. § 48.4081- (g) (1993) (using
language equivalent to California Revenue and Taxation Code § 60013, except for referring to entry into the
United States).

21.

See CAL. REv. &TAx. CODE § 60023 (enacted by Chapter 912) (defining blended diesel fuel as any

mixture of diesel fuel on which tax has been imposed and any other liquid on which tax has not been imposed);
see also Temp. Treas. Reg. § 48.4081-12T(c) (1993) (using language equivalent to California Revenue and
Taxation Code § 60023 to define blended diesel fuel).
22.
CAL REv. &TAX. CODE § 60052(d) (enacted by Chapter 912); see Temp. Treas. Reg. § 48.408112T(cXl) (1993) (using language equivalent to California Revenue and Taxation Code § 60052(d) to impose
a tax on blended diesel fuel).
23.
See CAL REV. & TAX. CODE § 60012 (enacted by Chapter 912) (defining blender to include any
person that produces blended diesel fuel outside the bulk transfer/terminal system); id. § 60030 (enacted by
Chapter 912) (defining bulk transfer/terminal system as the diesel fuel distribution system consisting of
refineries, pipelines, vessels, and terminals and distinguishing as not part of the system railcars, trailers, trucks,
and other equipment suitable for ground transportation of diesel fuel); see also Treas. Reg. § 48.4081-1(d)
(1993) (using language identical to California Revenue and Taxation Code § 60012).
24.
CAL REv. & TAX. CODE § 60055 (enacted by Chapter 912); see Temp. Treas. Reg. § 48.408112T(c)(2) (1993) (using language equivalent to California Revenue and Taxation Code § 60055).
25.
See CAL R-v. &TAX. CODE § 60018 (enacted by Chapter 912) (defining fuel tank as any receptacle
on a motor vehicle from which fuel is supplied for operation of the motor vehicle).
26.
See I.R.C. § 6420(c)(1)-(3) (1993) (listing a broad variety of types of farms and activities thereon
that qualify as farming purposes); cf. CAL. REv. & TAX. CODE § 8652 (West 1994) (exempting uses for
"agricultural operations" from the Use Fuel Tax).
27.
See CAL Rv. & TAx. CoDE § 8655 (West 1994) (defining, under the Mills-Hays Act, exempt bus
operations to include those operated by governmental entities, by private entities under contract to public
agencies other than by general franchise agreement, by passenger stage corporations under the jurisdiction of
the Public Utilities Commission, by common carriers whose routes are within the limits of a single city, by
school or college districts, or by those providing services under contract to a school or college district); id. §
60039 (enacted by Chapter 912) (defining exempt bus operation using language identical to the Mills-Hays
Act).
28.
Id § 60058 (enacted by Chapter 912); id § 60100(a)(5) (enacted by Chapter 912); see id. (providing
an exemption to the backup tax).
29.
Id § 60058(a)-(o) (enacted by Chapter 912); see id. § 60501 (enacted by Chapter 912) (permitting
refunds to claimants who used previously taxed diesel fuel for nontaxable purposes).
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The vehicle operator' is liable for the backup tax, but the end-seller' can also be
liable if he or she knew or had reason to know that the fuel would be used in a
diesel-powered highway vehicle.32 Chapter 912 continues the taxation of exempt
bus operations in the same manner and at the same rate as the existing Use Fuel

Tax.

33

To ensure the taxation of diesel fuel already in a wholesalers' possession that
would otherwise elude taxation, Chapter 912 also imposes a tax on the previously

untaxed, undyed diesel fuel held by a wholesaler on January 1, 19 95 .m

Chapter 912 excludes from gross receipts 35 and sales price6 the amount of any
tax imposed on diesel fuel by Chapter 912. 37
EXEMPTIONS
Chapter 912 continues the exemptions from tax for certain uses that existing
state law provides.35 Chapter 912 exempts from tax diesel fuel that satisfies the
30.
See id § 60027 (enacted by Chapter 912) (defining highway vehicle operator as any person, except
an interstate trucker, that owns, operates, or otherwise controls a diesel-powered highway vehicle and places,

or causes to be placed, diesel fuel, or any liquid into the fuel tank of a diesel-powered highway vehicle).
31.
See id § 60034 (enacted by Chapter 9l2) (defining end seller as any person who sells untaxed diesel
fuel to a highway vehicle operator).
32.
Id. §§ 60056-60057 (enacted by Chapter 912); see Temp. Treas. Reg. § 48.4082-2T (1993)
(providing that knowledge of non-exempt use in a highway vehicle is presumed if the end seller fails to provide
proper notice on the pump that the fuel is only for nontaxable uses).
33.
Compare CAL. REv. & TAX. CODE § 60502.2 (enacted by Chapter 912) (taxing exempt bus
operations at one cent ($0.01) per gallon) with id. § 8655(c) (West 1994) (taxing exempt bus operations at one
cent ($0.01) per gallon).
34.
Id. § 60050.1 (enacted by Chapter 912); see Omnibus Budget Reconciliation Act of 1993, Pub. L.
No. 103-66, § 13243, 107 Stat. 529, 529 (1993) (to be codified as a note to 26 U.S.C. § 4081) (imposing a
federal floor stock tax on fuel held on January 1, 1994); ASSEMBLY COMMirrrEE ON REvENuE AND TAXATtON,

COMMITrEE ANALYSIS OF SB 840, at 2 (Apr. 18, 1994) (describing the imposition of a "floor stock" tax on
wholesalers for the privilege of storing diesel fuel as of Jan. 1, 1995).
35.
See CAL REV. & TAX. CODE § 6012(a) (amended by Chapter 912) (defining gross receipts as the
total amount of the sale or lease or rental price of the retail sales of retailers); see also id. § 6051 (West Supp.
1994) (imposing sales tax on retailers' gross receipts).
36.
See id. § 6011 (amended by Chapter 912) (defining sales price as the total amount for which
personal property is sold, leased or rented); see also id. § 6201 (West Supp. 1994) (imposing use tax on the

sales price of property purchased for storage, use, or other consumption in California); 9 B.E. WriN,
SUMMARY OF CAtrORNiA LAw, Taxation § 305 (9th ed. 1989) (explaining that the chief purpose of the use
tax is to reach property purchased from outside the state).
37.
CAL. REV. &TAx. CODE § 601 1(c)(l 1) (amended by Chapter 912).
38.
Compare CAL. REv. &TAX. CODE § 60100(a)(6) (enacted by Chapter 912) (exempting from tax
diesel fuel sold by credit card certified by the United States Department of State to foreign consular employees
whose government has entered into a treaty with the United States for such exemption or whose government
is granting reciprocal exemptions to representatives of the United States) and id. § 60501(a)(4)(C) (enacted
by Chapter 912) (permitting a refund of tax paid on diesel fuel used in construction equipment exempt from
vehicle registration and used within a construction project) and id § 60501(a)(4)(D) (enacted by Chapter 912)
(permitting a refund of tax paid on diesel fuel used in vehicles used on highways under the jurisdiction of the
United States Department of Agriculture where the claimant contributes to the cost of the highway) and id §
60501(a)(4)(E) (enacted by Chapter 912) (permitting a refund of tax paid on diesel fuel used in vehicles
operated on military reservations) with i. § 7401(a)(6) (West Supp. 1994) (using language identical to
California Revenue and Taxation Code § 60100(a)(6)) and id § 8652(b) (West 1994) (using language identical
to California Revenue and Taxation Code § 60501 (a)(4)(C)) and id. § 8653.1 (West 1994) (using language
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dyeing and marking requirements of the United States Internal Revenue Service
and Environmental Protection Agency so long as the parties responsible for the
removal of the fuel are diesel fuel registrants? However, Chapter 912 requires
that dyed fuel only be sold with notice of the requirement for tax exempt use and

makes it a misdemeanor, punishable by fine or imprisonment, to fail to provide
the proper notice with respect to any dyed diesel fuel."° Chapter 912 incorporates,
within its provisions, exemptions from taxation permitted under the federal diesel

fuel tax.4 Chapter 912 also exempts the use of diesel fuel in a train as long as the
train operator provides an exemption certificate to the supplier. 2
INTERSTATE TRUCKERS

To prevent avoidance of the California tax by interstate truckers,4 3 Chapter 912
taxes their use of diesel fuel while in California. " Interstate truckers may either

identical to California Revenue and Taxation Code § 60501(a)(4)(D)) and id. § 8654 (West 1994) (using
language identical to California Revenue and Taxation Code § 60501 (a)(4)(E)).
39.
I. § 60100(a)(1) (enacted by Chapter 912); id. § 60101 (enacted by Chapter 912); see Treas. Reg.
§ 48.4082-1 (1994) (requiring red dye in both high-sulfur and low-sulfur diesel fuel after September 30, 1994);
59 Fed. Reg. 35854,35854 (1994) (to be codified at 40 CFR pt. 80) (proposed July 14, 1994) (explaining that
the requirement for blue dye had been removed due to fears of confusion with blue-dyed aviation gas resulting
in the possibility of an airplane crash or damage); id. at 35857 (requiring transfer documents to note whether
low or high sulfur diesel fuel had been purchased). But see Treasury Issues Diesel Dye Tax Rules, PLATr'S
OnRAM NEws, Nov. 24, 1993, at 5 (describing the Treasury Department regulations as requiring the
Environmental Protection Agency's blue dye in high-sulfur and red dye in low-sulfur diesel fuels that are to
be used only for the nontaxable purposes of farming, home heating, or state and local governments).
40.
CAx. REv. &TAx. CODE § 60102-60104 (enacted by Chapter 912); i. § 60706 (enacted by Chapter
912); see id. § 60102 (enacted by Chapter 912) (listing the requirement for labels on pumps and racks
providing dyed fuel); id § 60103 (enacted by Chapter 912) (providing the requirement for notice on shipping
papers, bills of lading and invoices); i. § 60706 (enacted by Chapter 912) (making any violation of the Diesel
Fuel Tax Act a misdemeanor punishable by a fine of not less than $1000 and not more than $5000 and/or
imprisonment in a county jail for not more than six months); see also Temp. Treas. Reg. § 48A082-2T(a)-(b)
(1993) (using language equivalent to California Revenue and Taxation Code § 60102).
41.
Compare CAL. REv. & TAX. CODE § 60100(a)(2) (enacted by Chapter 912) (exempting from
taxation bulk transfers where the persons involved are diesel fuel registrants) and id. § 60100(a)(3) (enacted
by Chapter 912) (exempting from the tax removals of diesel fuel for transfer by railroad car between a refinery
and terminal operated by the same diesel fuel registrant) with I.R.C. § 4081(a)(l)(B) (1993) (using language
identical to California Revenue and Taxation Code § 60100(a)(2)) andTemp. Treas. Reg. § 48.4081-12T(a)(2)
(1993) (using language identical to California Revenue and Taxation Code § 60100(a)(3)).

42.

CAL. Rsv. &TAX. CODE § 60100(a)(7) (enacted by Chapter 912); see also id. §§ 60106-60107

(enacted by Chapter 912) (laying out the requirements for exemption certificates and authorizing the Board of
Equalization to prescribe the forms); id. § 60033 (enacted by Chapter 912) (defining supplier to include
blenders, enterers, position holders, refiners, terminal operators, and through putters).
43.
See id § 60111 (enacted by Chapter 912) (defining interstate trucker as any person who uses diesel
fuel in the operation of a qualified motor vehicle within and without the state); idt § 60112 (enacted by Chapter
912) (defining qualified motor vehicle as a two-axle vehicle or a vehicle used in combination that is h-.avier
than 26,000 pounds or a vehicle with more than three axles, but excepting recreational vehicles not used in
business endeavors).
44.

Id. § 60115 (enacted by Chapter 912); see Mark Edmond, Government Regs Foul Up Diesel Fuel

Market, NATIONAL PEYROi.me NEws, Feb. 1994, at 38 (describing the avoidance by interstate truckers of
purchases of diesel fuel in California due to concerns about the dangers to engines of fuel conforming to
California Air Resources Board's low sulfur requirements).
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obtain licenses and make payments with quarterly returns45 or purchase four-day
diesel fuel trip permits for $30.00, which is roughly equal to the tax on 167
gallons of diesel fuel4 The option to use trip permits may not be available under
Chapter 912 to interstate truckers bringing vehicles into this state on a regular,
ongoing basis.O
LICENSES

To ease administration of the Diesel Fuel Tax Law, Chapter 912 requires all
suppliers, exempt bus operators, ultimate vendors, and highway vehicle operators

and end sellers who incur liability for the backup tax to apply to the Board of
Equalization (Board) for a license. Chapter 912 penalizes suppliers who do not
obtain licenses by providing that otherwise nontaxable transfers are taxable if one

or both of the persons involved in the transfer are not registered. ° The Board may
refuse to issue a license under Chapter 912 under the same conditions as the
Vehicle Fuel License Tax Law. 1 Chapter 912 incorporates license revocation
provisions of both the Vehicle Fuel License Tax Law and the Use Fuel Tax

45.
See infra notes 54-63 and accompanying text (describing the requirements for filing tax returns).
46.
See CAL REv. & TAX. CODE § 60122 (enacted by Chapter 912) (permitting the Board of
Equalization to issue permits to holders of trip permits issued under California Vehicle Code § 4004); CAL.
VEH. CODE § 4004 (West 1987) (permitting trucks registered and based out-of-state but temporarily operating

in-state to obtain four-day trip permits inlieu of registering inthis state).
47.
CAL. REv. & TAX. CODE §§ 60120-60122 (enacted by Chapter 912); id. § 60202 (enacted by
Chapter 912); see id. §§ 60120-60121 (enacted by Chapter 912) (requiring licenses from the Board of
Equalization for operation of qualified motor vehicles and permitting the Board to require filing security as a
condition to the grant of the license).
48.
Id. § 60122 (enacted by Chapter 912).
49.
Id. §§ 60131, 60141, 60151, 61061 (enacted by Chapter 912); see Telephone Interview with Ed
Derman, Consultant to California State Senate Appropriations Committee (July 20, 1994) (copy on file with
the Pacific Law Journal) (relating that the Board espouses licensing because it facilitates audits and other
administrative tasks); see also CAL. Rnv. &TAX. CODE §§ 60133, 60143, 60153, 60163 (enacted by Chapter
912) (permitting the Board to withhold issuance of the license until the applicant files security); id. § 60401
(enacted by Chapter 912) (limiting the maximum security to four times the estimated monthly tax liability of
the applicant).
50.
CAL REv. & TAx. CODE § 60052(a)(1) (enacted by Chapter 912); see id. (taxing bulk transfer where
the owner, before the removal, is not a diesel fuel registrant); id. § 60052(b)(1) (enacted by Chapter 912)
(taxing entry to the state by bulk transfer where the enterer is not a diesel fuel registrant); id. § 60052(c)
(enacted by Chapter 912) (taxing any removal to an unregistered person if there was not a prior taxation); see
also Temp. Treas. Reg. § 48.4081-12T(a)(l)(i) (1993) (using language equivalent to California Revenue and
Taxation Code § 60052(a)(1)); id. § 48.4081-12T(b)(1)(i) (using language equivalent to California Revenue
and Taxation Code § 60052(b)(1)).
51.
Compare CAL REv. &TAX. CODE §§ 60171-60173 (enacted by Chapter 912) (permitting the Board
to refuse a license to a person whose license was previously revoked or whose application is not filed in good
faith or made by the real person in interest and providing a hearing prior to refusal with 10 days written notice
delivered to the applicant's address as shown on the records of the Board) with id. §§ 7491-7493 (West 1987)
(using language identical to California Revenue and Taxation Code §§ 60171-60173).
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Law. 52 Chapter 912 also requires licensees to report the names and addresses of
53
all agents operating in the state
DEERMINATIONS AND PAYMENTS
Returns and payments under Chapter 912 are also patterned after the Vehicle
Fuel License Tax Law.M Chapter 912 requires interstate truckers to file returns
quarterly rather than monthly 5 Chapter 912 also adopts the special return

requirements for terminal operators and throughputters

6

as required by the

Internal Revenue ServiceY Penalties and extensions of time after nonpayment of
tax under Chapter 912 are the same as under the Vehicle Fuel License Tax Law.58
The Board, under Chapter 912, retains the power it had under the Vehicle Fuel
License Tax Law to estimate taxes when no return is filed.59 Deficiency
determinations are likewise processed in the same manner under the Diesel Fuel
Tax Law as under the Vehicle Fuel License Tax Law.6' Procedures under Chapter
52.
Compare hi. §§ 60180-60184 (enacted by Chapter 912) (providing for a revocation of a license for
noncompliance with any provision of the Diesel Fuel Tax Law or discontinuance of taxable activities and
providing administrative procedures) and id. § 60185 (enacted by Chapter 912) (allowing reinstatement of the
license after payment of all tax, interest and penalties, full compliance with the Diesel Fuel Tax Law, and
payment of an additional $50 fee for reinstatement) with id. § 7353 (West 1987) (using language equivalent
to California Revenue and Taxation Code § 60184) and id. §§ 7506-7508 (West 1987) (using language
equivalent to California Revenue and Taxation Code §§ 60180-60183) and id. § 8707 (West 1994) (using
language equivalent to California Revenue and Taxation Code § 60185).
53.
Id. § 60190 (enacted by Chapter 912).

54.

Compare id. § 60201 (enacted by Chapter 912) (requiring filing of monthly returns by suppliers)

and id.§ 60205 (enacted by Chapter 912) (requiring filing of monthly returns by exempt bus operators) and
id. § 60206 (enacted by Chapter 912) (requiring filing of monthly returns by highway vehicle operators and
end sellers) with ai § 7651 (West 1987) (using language equivalent to California Revenue and Taxation Code
§§ 60201, 60205 and 60206).

55.
Id. § 60202 (enacted by Chapter 912).
56.
See id. § 60035 (enacted by Chapter 912) (defining throughputter as any person owning diesel fuel
within the bulk transfer/terminal system, including position holders); see also Treas. Reg, § 48.4081-1(u)
(1993) (using language equivalent to California Revenue and Taxation Code § 60035).
57.
CAL REv. & TAx. CODE §§ 60203-60204 (enacted by Chapter 912); see Temp. Treas. Reg. §
48.4101-4T (1993) (requiring terminal operators to identify position holders and through putters to identify
terminal operators).
58.
Compare CAL. REv. & TAX. CODE §§ 60207-60211 (enacted by Chapter 912) (providing for a
penalty of the greater of 10% of the tax or fifty dollars ($50) and procedures for seeking relief from the penalty)
with id. §§ 7655-7658 (West 1987 & Supp. 1994) (using language equivalent to California Revenue and
Taxation Code §§ 60207-60211).
59.
Compare i. §§ 60301-60304 (enacted by Chapter 912) (authorizing the Board estimate taxes and
to add penalties if no return is filed) with id. §§ 7660-7663 (West 1987) (using language equivalent to
California Revenue and Taxation Code §§ 60301-60304). See generally id. § 60302 (enacted by Chapter 912)
(adding interest to the estimated tax from the last day of the month in which the tax should have been paid until
the date of payment); id, § 60303 (enacted by Chapter 912) (adding a 25% penalty for fraud or intentional
evasion); id. § 60304 (enacted by Chapter 912) (requiring the Board to give written notice to persons against
whom a deficiency determination has been made).
60.
Compareid, §§ 60310-60317 (enacted by Chapter 912) (authorizing the Board to make a deficiency
determination if a return is unsatisfactory and prescribing the notification procedure) with id. §§ 7670-7676
(West 1987) (using language identical to California Revenue and Taxation Code §§ 60310-60317). See
generallyid. § 60312 (enacted by Chapter 912) (adding a 10% penalty for deficiencies due to negligence or
intentional disregard of the Diesel Fuel Tax Law); id. § 60313 (enacted by Chapter 912) (adding a 25% penalty
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912 for jeopardy determination and weekly payments also adopt the format of the
Vehicle Fuel License Tax Law.6 t Taxpayers continue to have the same option to
ask for a redetermination of findings of tax liabilities, based on failure to file a
return or on a deficiency, in the same manner as was available under the Vehicle
Fuel License Tax Law.'2

When a person becomes a supplier, exempt bus operator, highway vehicle
operator, end seller, or interstate trucker without obtaining a license from the
Board, Chapter 912 is more stringent than the Vehicle Fuel License Tax Law and
permits the Board to determine the tax owed and to collect the tax, penalty, and
interest by seizure and sale of the person's property.6

COLLECrION OF THE TAX
Under Chapter 912, the requirements for suppliers' and exempt bus operators'
licenses follow the structure of the Vehicle Fuel License Tax and permit the

Board to require a deposit of security before issuing the license. 64 A highway
vehicle operator or end seller who applies for a license may also be required to
file security.6 The provisions for requiring security parallel provisions in the

for deficiencies due to fraud or intentional evasion); Ua§ 60314 (enacted by Chapter 912) (adding interest from
the day the tax should have been paid); id. § 60315 (enacted by Chapter 912) (requiring deficiency
determinations to be made within three years except in cases of fraud or intentional evasion).
61.
Compare iL §§ 60330-60340 (enacted by Chapter 912) (authorizing the Board require weekly
payments of taxes where delay in the collection of the tax would jeopardize collection) with id. §§ 7698-7707
(West 1987) (using language equivalent to California Revenue and Taxation Code §§ 60330-60340). See
generally id. § 60331 (enacted by Chapter 912) (making the jeopardy determination final unless the tax,
interest, and penalty are paid within ten days or a petition for redetermination is filed within ten days); id. §
60333 (enacted by Chapter 912) (permitting an application for an administrative hearing on the jeopardy
determination); id. § 60338 (enacted by Chapter 912) (adding a 5% penalty to any weekly payment not made
by Tuesday and 10% penalty to weekly payments not made by the end of the month).
62.
Compare id. §§ 60350-60356 (enacted by Chapter 912) (providing for petitions to the Board to
redetermine taxes) with id. §§ 7710-7716 (West 1987) (using language equivalent to California Revenue and

Taxation Code §§ 60350-60356).
Id. §§ 60360-60366 (enacted by Chapter 912); see id.§ 60361 (enacted by Chapter 912) (adding
63.
a 25% penalty to the tax ascertained by the Board); id. (permitting the penalty to be waived if the failure to
secure a license was due to a reasonable cause); id. § 60363 (enacted by Chapter 912) (requiring the Attorney
General to sue for payment of the tax, penalty and interest at the request of the Board); id. § 60364 (enacted
by Chapter 912) (declaring a copy of the jeopardy determination, certified by the Board, to be primafacie
evidence of indebtedness); cf. iU §§ 7726-7732 (West 1987) (providing, under the Vehicle Fuel License Tax
Law, for jeopardy determination against unlicensed distributors by the Board, but requiring the Controller to
perform collection).
Id § 60401 (enacted by Chapter 912); see d. (authorizing the Board to require security of up to four
64.
times the person's estimated average tax liability whenever necessary to insure compliance by the person with
the Diesel Fuel Tax). Compare id §§ 60131-60133 (enacted by Chapter 912) and id §§ 60141-60143 (enacted
by Chapter 912) (providing procedures for the issuance of a license as a supplier and exempt bus operations,
respectively, and also permitting the Board to require security pursuant to California Revenue and Taxation

Code § 60401) with id. §§ 7451-7457 (West 1987) (using language equivalent to California Revenue and
Taxation Code §§ 60131-60133 and 60141-60143 to provide procedures for the issuance of a license as a

distributor).
65.
Id. § 60163 (enacted by Chapter 912); see id. (permitting the Board to require security pursuant to
California Revenue and Taxation Code § 60401); see also BLAcK's LAw DICTIONARY 1355 (6th ed. 1990)
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Federal Diesel Fuel Tax and in the Vehicle Fuel License Tax Law.6 Collection
of tax pursuant to Chapter 912 is the same as under the Vehicle Fuel License Tax
Law, except that the Board is given additional power to perfect liens on qualified
motor vehicles.67 Chapter 912 adopts the successor withholding and liability
scheme of the Use Fuel Tax Law."
OVERPAYMENTS AND REFUNDS

The ultimate vendor' of any taxed diesel fuel purchased for use on a farm for
farming purposes or in an exempt bus operation will not be charged for any tax,
and the purchaser is required to provide the ultimate vendor with documentation

of his or her planned nontaxable use so that the ultimate vendor may apply for a
refund." If such fuel is subsequently sold or used for a taxable purpose, the

purchaser who provided the documentation to the ultimate vendor becomes liable
for the tax and can be liable for a 25% penalty if the documentation was given
with knowledge of a planned taxable use and, in addition, can be guilty of a
misdemeanor or felony if the documentation was given to evade tax. 1

Chapter 912 treats claims and suits for refunds in the same manner as treated

in the Use Fuel Tax Law and in the Vehicle Fuel License Tax Law. 2 Recovery

(defining security as a deposit given by a debtor to assure the payment of his debt by furnishing the creditor
with a resource to be used in case of failure in the principal obligation).
66.
Compare CAL. REv. & TAX. CODE § 60401 (enacted by Chapter 912) (permitting the Board to
require security to ensure compliance with the Diesel Fuel Tax Law) with I.R.C. § 4101(b) (1993) (permitting
the Secretary of the Internal Revenue Service to require a bond or agreement to the imposition of a lien as a
condition to registration) and CA.. Rv. & TAX. CODE § 7486 (West Supp. 1994) (permitting the Board to
require a bond before granting a license to distribute fuel).
CAL. Rv. &TAX. CODE §§ 60401-60423,60445-60462,60463-60464 (enacted by Chapter 912);
67.
see kd §§ 60441-60444,60462.5,60462.6 (enacted by Chipter 912) (providing a framework for placing liens
on vehicles using taxable diesel fuel to secure payment of the tax). See generally id. § 60402 (enacted by
Chapter 912) (permitting the Board to give notice to persons delinquent or deficient in their tax payments); id.
§ 60403 (enacted by Chapter 912) (prohibiting persons notified pursuant to California Revenue and Taxation
Code § 60402 from transferring personal property under their control at the time of the notice); id. § 60421
(enacted by Chapter 912) (authorizing a suit for tax by the Board); id. § 60451 (enacted by Chapter 912)
(permitting the Board to issue a warrant for the collection of any diesel fuel tax directed to any sheriff,
marshall, or constable and having the same effect as a writ of execution); id. § 60461 (enacted by Chapter 912)
(permitting the seizure and sale at auction of any real or personal property subject to a lien due to unpaid diesel
fuel tax).
68.
Compare id. §§ 60471-60474 (enacted by Chapter 912) (requiring a purchaser of a business or a
stock of goods of a person liable under the Diesel Fuel Tax Law to withhold an amount equal to the liability
unless the Board certifies that there is no amount due) with id. §§ 9021-9024 (West 1994) (using language
equivalent to California Revenue and Taxation Code §§ 60471-60474 for purpose of the Use Fuel Tax Law).
See id § 60036 (enacted by Chapter 912) (defining ultimate vendor as any person who sells undyed
69.
(and therefore, taxed) diesel fuel for nontaxable uses on a farm or in an exempt bus operation); cf.Temp. Treas.
Reg. § 48.6427-9T(a)(l) (1993) (defining ultimate vendor as one who sells undyed fuel for use on a farm or
for the exclusive use of any State, political subdivision of a State, or the District of Columbia).
CAL. REv. &TAX. CODE §§ 60502, 60502.1, 60503 (enacted by Chapter 912).
70.
71.
Id. §§ 60503.1-60503.2 (enacted by Chapter 912).
72.
Compare id. §§ 60521-60548 (enacted by Chapter 912) (providing administrative procedures for
claims and suits for refunds) with id. §§ 8126-8152 (West 1987 & Supp. 1994) and id. §§ 9151-9175 (West
1994) (using language equivalent to California Revenue and Taxation Code §§ 60521-60548. See generally
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of erroneous refunds by the Board is also the same as under the Use Fuel Tax
Law and the Vehicle Fuel License Tax Law except that there is also the addition
of the option for the Board to issue a deficiency determination instead of filing an

action. 3 Chapter 912 also continues the provision for cancellation of an amount
illegally determined as provided in the Use Fuel Tax Law and the Vehicle Fuel
License Tax Law.74
ADMINISTRATION

The power of the Board to enforce the Diesel Fuel Tax Law is largely the same
as under the Vehicle Fuel License Tax Law and the Use Fuel Tax Law.75 Chapter
912 also empowers the Board to perform inspections of diesel fuel in the same
manner as the Internal Revenue Service. 76 Refusal to allow such an inspection is
a misdemeanor punishable by a $1000 fine."
Chapter 912 requires terminal operators to maintain records similar to the
requirements in the Use Fuel Tax Law and adopts the specifications of the
Internal Revenue Service as to what records are necessary.7 8 Chapter 912 also
adds misdemeanor punishment for failure to maintain records. 9

id. § 60521 (enacted by Chapter 912) (providing for the Board to notify the Board of Control of any
overpayments, which the Board of Control will refund or credit to the taxpayer's account); id § 60522 (enacted
by Chapter 912) (requiring that claims for refunds be made within three years of the overpayment or within
six months in the case of overpayment due to a Board determination); id. § 60543 (enacted by Chapter 912)

(permitting a suit for refund within 90 days after the mailing of the notice of the Board's action on a claim for
refund).
73.
Compare i. § 60561 (enacted by Chapter 912) (providing for recovery by filing an action in court
and also providing for an option to issue a deficiency determination) with id. §§ 8171, 9171 (West 1987 &

Supp. 1994) (using language equivalent to subsection (a) of the California Revenue and Taxation Code §
60561.
74.
Compare idL § 60581 (enacted by Chapter 912) (providing for cancellation of amounts greater than
$50,000 that were illegally determined) with id. §§ 8191, 9196 (West 1994 & Supp. 1994) (using language
equivalent to California Revenue and Taxation Code § 60581).
75.
Compareid §§ 60601-60602 (enacted by Chapter 912) (permitting the Board to adopt regulations
related to the enforcement of the Diesel Fuel Tax Law and to employ expert and clerical assistance as
necessary) with id. §§ 8251-8252 (West 1987) and id. §§ 9251-9252 (West 1994) (using language identical
to California Revenue and Taxation Code §§ 60601-60602).
76.
Compare id. § 60603 (enacted by Chapter 912) (permitting state officers and employees on the
presentation of credentials and a written notice to inspect, in a reasonable manner and during reasonable hours,
diesel fuel production and storage sites, retail diesel fuel facilities, trucks at any designated inspection site or
on the premises, any equipment used in the production, storage or transportation of diesel fuel, fuel dyes or
markers, and books and records kept to determine tax liability) with Temp. Treas. Reg. § 48.4083 (1993) (using
language equivalent to California Revenue and Taxation Code § 60603).
77.
CAL. REv. & TAX. CODE § 60603(b) (enacted by Chapter 912).
78.
L §§ 60604-60605 (enacted by Chapter 912); see id. § 9253 (West 1994) (requiring the retention
of records, receipts, invoices, and other pertinent papers); cf. Temp. Treas. Reg. § 48AI01-3T(h)(3) (1993)
(requiring terminal operators to retain, for three months after each rack removal, the bill of lading, the record
of whether the fuel was dyed, the volume and date of the removal, and the identity of the position holder or
position holder's customer).
79.
CAL REv. & TAx. CODE § 60604 (enacted by Chapter 912); see id. § 60706 (enacted by Chapter
912) (providing for misdemeanor punishment by a $1000 to $5000 fine, up to six months in a county jail, or

both).
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Chapter 912 adopts general administrative procedures from the Use Fuel Tax
Law and the Vehicle Fuel License Tax Law."0 Chapter 912 also adopts the
California Taxpayers' Bill of Rights as it exists in the Vehicle Fuel License Tax
Law and the Use Fuel Tax Law.8'

DISTRIBUTION OF PROCEEDS
Distribution of the proceeds of the Diesel Fuel Tax Law conforms with
distribution under the Use Fuel Tax Law.2
VIOLATIONS

Violations of the Diesel Fuel Tax Law are treated the same as under the
Vehicle Fuel License Tax Law and Use Fuel Tax Law with the added specification that interstate truckers acquiring fuel outside of the state who use it within
the state without a license or permit are subject to misdemeanor punishment! 3
Chapter 912 is effective July 1, 1995. 84

80.
Compare id. §§ 60606-60610 (enacted by Chapter 912) (providing general administrative
procedures) with id §§ 8254-8256 (West 1987) (using language identical to California Revenue and Taxation
Code 55 60607-60608 and § 60610) and id. §§ 9254-9255 (West 1994) (using language identical to California
Revenue and Taxation Code §§ 60606 and 60609). See generally id. § 60606 (enacted by Chapter 912)
(providing that persons who may be liable for taxes may have their records inspected by the Board including
inspection of the disposition such persons make of any fuel); id. §§ 60607-60608 (enacted by Chapter 912)
(permitting collaboration between motor vehicle fuel tax officials of other states and the Board); id. § 60609
(enacted by Chapter 912) (prohibiting leaks of any business information obtained in an investigation); id. §
60610 (enacted by Chapter 912) (providing that a certificate by the Board that notice was given is primaface
evidence of such notice).
81.
Compareid. §§ 6D621-60635 (enacted by Chapter 912) (providing the Taxpayers' Bill of Rights)
with id. §§ 8260-8277 (West Supp. 1994) and id. §§ 9260-9277 (west 1994) (enacting the Taxpayer's Bill of
Rights for the purposes of the Vehicle Fuel License Tax Law and the Use Fuel Tax Law). See generally id. §
60622 (enacted by Chapter 912) (establishing the position of Taxpayers' Rights Advocate); id. § 60625
(enacted by Chapter 912) (requiring the Board to publish information as to procedures and remedies in simple
and nontechnical terms); id. § 60630 (enacted by Chapter 912) (providing for recovery of reasonable fees
incurred due to unreasonable demands by the Board); id. § 60635(a) (enacted by Chapter 912) (permitting an
action for damages against the State if an officer or employee recklessly disregards Board-published
procedures).
82.
Compare id. §§ 60651-60653 (enacted by Chapter 912) (depositing the tax receipts in the State
Treasury to the credit of the Motor Vehicle Fuel Account in the Transportation Fund for appropriation first to
pay refunds and then to the Highway Users Tax Account) with id. §§ 9301-9304 (West 1994) (using language
equivalent to California Revenue and Taxation Code §§ 60651-60653 to distribute proceeds of the Use Fuel

Tax).
83.
Compare id. §§ 60701-60708 (enacted by Chapter 912) (making unlawful the intentional evasion
of the diesel fuel tax) with id. § 8401 (West 1987) (using language identical to California Revenue and
Taxation Code §§ 60701-60702 and id. §§ 9351-9355 (Vest 1994) (using language identical to California
Revenue and Taxation Code §§ 60703-60708.
84.
1994 Cal. Legis. Serv. ch. 912, sec. 26, at § 946.
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INTERPRETIVE COMMENT

Chapter 912 follows the example set by federal tax law by shifting taxation of
diesel fuel from the wholesaler level to the producer level! 5 In making these

changes, Chapter 912 seeks to reduce tax evasion by reducing the number of
taxpayers.86
Owen W. Dukelow

85.
ASSEIBLY CO, mmEE ON REVENUE AND TAXATION, CoMMFEE ANALYSIS OFSB 840, at 6 (Apr.
18, 1994); see I.R.C. §§ 4081-4083 (1994) (including diesel fuel along with gasoline as a fuel to be taxed at
the refinery/terminal level and permitting exemption for dyed diesel fuel).
86.
ASSEMBLY COMmITrEE ON REVENUE AND TAXATION, COMMITTEE ANALYSIS OF SB 840, at 5-6
(Apr. 18, 1994); see id. (claiming that there is an evasion of taxes of $50 million annually and that enforcement
efforts will be able to switch focus from the 655 wholesalers and 3,062 retail vendors to 30 refiners and 70
importers); see also Joseph F. Sullivan, 12 Held in Trucking of Untaxedand ContaminatedOil, N.Y. TIMES,
May 28, 1993, at B5 (describing the arrest of a group who sold untaxed No. 2 oil to filling stations for sale as
diesel fuel and who had possible links to organized-crime families).
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